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It’s a pleasure to be back again among so distinguished a group of global bankers.  Each of you is a senior 

officer at a foreign bank with a major commitment to the United States – proof yet again that this is a 

global business with critical cross-border challenges. One of the most important of these arises when 

substantive differences in regulatory standards drive business from one regime to another, creating not 

just competitive disparities that divert capital and jobs, but also regulatory-arbitrage opportunities that 

stoke a “race to the bottom” in global-banking and financial-market practice.  Recognizing this, there’s 

an ever-larger and more powerful contingent of global committees, boards and organizations aimed at 

consistent standards for banks, securities firms, insurance and maybe even “shadow” entities.   

Do these global bank emperors have new clothes?  We might all agree that the Basel Committee is 

sporting a pair of pants, but what kind?  Dress slacks?  Bermuda shorts or, perhaps, just a Speedo?   

When I look behind global pronouncements to analyze national implementation, high-minded standards 

all too often break down into divergent requirements loosely grouped under the moniker “Basel III,” 

doing more to confuse than reform financial markets.  Is this because nation-states just can’t play nice 

or is it, rather, that banking is, for all its cross-border operations, still at heart a home-country affair?  

This is the topic I’d like to address today.  First, I’ll quickly summarize where matters stand in the U.S., 

European Union, Japan, China and other key markets on the most important provisions in Basel III and 

the broader, more structural changes also mandated by Dodd-Frank, the Vickers Commission and similar 

actions.  After this summary, I think you will concede, as I have, that the constant search for global rules 

that dictate even the most minute detail of each standard creates needless complexity risk that 

undermines the ability of both global and national regulators first quickly to craft  and, then, to enforce 

the clear, tough rules already long overdue. 

 

Where Basel Breaks Down 

 

Let’s consider some of the most fundamental fractures evident in the fortress global regulators seek to 

erect.  A key cause of them is the Dodd-Frank Act which dictates various differences from global practice 

that U.S. regulators must implement.  When I speak abroad, I often find that the impact of U.S. statutory 

dictate is ill-understood.  In parliamentary systems, law, rule and politics are joined for as long as a 

ruling party holds a majority.  Here, law trumps rule because law doesn’t change much since politics is, 

increasingly, incoherent. Regulators are subject to statutory mandate as the courts – not the regulators 

– read them.  When the Secretary of the Treasury speaks, it matters a lot, but only if what he wants to 

do can be plausibly represented as authorized under U.S. law.  The same goes for all of the regulators – 

even if they can agree among themselves on a new policy direction, none of them can do it unless one 

of them persuades the group that the change is authorized by law.  Going to Congress to get a change in 

law is a nice idea, but increasingly a fruitless exercise, meaning that the last law on the books 

determines rules for the foreseeable future.  This is dramatically different in many other regimes, where 

a finance minister is also a parliamentarian and regulators are subject to his or her will.    



 

Whether law demands certain regulatory outcomes is at the heart of the struggle over the treatment of 

sovereign debt in the Volcker Rule.  But, it’s also critical to U.S. action on Basel III and to implementation 

of the broader panoply of rules aimed at a global financial market:   

 

 Risk Weightings:  The Dodd-Frank Act includes the “Collins Amendment” that sets high leverage 

standards – essentially strengthened Basel I – as the floor for U.S. capital requirements, applying 

this standard to the home-country operations of foreign banks doing business here.  In essence, 

Basel I trumps Basel III when U.S. regulators say so.  Some global accord. 

 Leverage:  This is a bulwark of regulatory capital, one in place long before the Collins 

Amendment in the U.S., but it’s a hard-fought provision in Basel III.  It’s an even more important 

part of the U.S. standards in the wake of the Collins Amendment, but an increasingly uncertain 

part of the EU capital directive.  It’s still less certain outside the Eurozone, given that critical 

emerging nations like China have wholly discounted leverage capital requirements and, most 

likely, will also adopt risk-based rules in name alone.  Even with tougher capital instruments and 

efforts to make risk weightings more uniform, the leverage standard is a critical leveling element 

and, without it, global standards are that in name alone.  

 Ratings:  Although we all learned the hard way that credit rating agencies don’t exactly get it a 

lot of the time, the global Basel rules still rely on them.  U.S. regulators and many banks might 

like to do the same, but Dodd-Frank won’t let them.  This has brought U.S. implementation of 

the trading-book rules known as Basel II.5 to a stand-still and poses profound complications for 

implementing Basel III.  When or if U.S. regulators come up with another way of judging 

creditworthiness, the methodology will lead to very different risk weightings for U.S. banks.  The 

EU approach to rating agencies seems not so much to discount them, but rather to try to find a 

way to get them to look more favorably on sovereign issuers.  Over time, this difference could 

become another cross-border chasm. 

 Stress Tests:  By my count, large U.S. banks are subject to at least nine separate stress tests 

aimed at judging various things under alternate scenarios for a variety of often unspecified 

supervisory purposes.  This at the least adds useless burden to banks already staggering under 

the post Dodd-Frank load.  Worse, though, it results in still more complexity risk.  This is because 

banks will be so busy modeling to each of the various persnickety criteria in all of the tests that  

supervisors will then run through a fine sieve that problematic results may well escape early 

notice.  The EU finally came up with a binding stress test under the crushing blow of the current 

crisis but, in my view, permitted many banks to duck bad news by allowing still more risk-

weighting engineering. Other nations have yet even to begin stress testing, let alone subject 

banks to any rigor resulting from these exercises.     

 



 Systemic Regulation:  Sections 165 and 166 of the Dodd-Frank Act mandate a series of 

surcharges and other tough standards for all BHCs with assets over $50 billion.  New “early-

remediation” standards also dictate a heavy FRB hand on banks even if they meet all of the new, 

tough capital standards.  Foreign banks doing business here are out of this vise for a while, but 

not for long.  Again, the FRB’s tough stand is at wide variance with those in most other nations, 

with only the U.K. and Switzerland so far planning to sanction SIFIs. 

 Resolution:  The Dodd-Frank Act mandates not just new resolution standards, to which I’ll turn 

in a moment, but also demands “living wills.”  U.S. and U.K. banks are moving through this costly 

exercise, determining how they will both recover under acute stress and be resolved if recovery 

fails.  Most other banks have yet even to commence the living-will process, let alone plan for 

resolution – and they needn’t bother because resolution through TBTF support remains assured 

for them.   

 

The Grand Canyon 

 

Time doesn’t permit detailing all the other differences in the U.S. systemic rules, Volcker, derivatives 

regulations, accounting standards and other provisions that also create sharp discontinuities between 

U.S. and global practice, but they are many and major.  I would like instead to turn to the one over-

arching difference between the U.S. and every other major banking market that, I think, lies at the heart 

of the incompatibility of global rules with national practice:  the end to too big to fail in the U.S. while 

this principle remains embedded and, indeed, strengthened around the world. 

This isn’t a technical nit – it’s a grand canyon that separates one regulatory regime from another.  If 

banks, nonbank financial companies or financial-market “utilities” are provided with access to central-

bank liquidity facilities, a set of rules and collateral requirements apply or should do so in a uniform 

fashion that creates a meaningful penalty for discount-window access.  For the most part, all global 

regimes have imposed this pay-for as the price of access to governmental liquidity, although I must say 

the European Central Bank has waived the penalty part of the principle as it plays a desperate game of 

catch-up. 

Still, for the most part, policy knows how to reckon with the taxpayer benefit provided by central-bank 

liquidity facilities.  The U.S. remains one of the few regimes with a developed deposit-insurance system 

and, here, it charges in two ways – premium assessments and regulations – for the cost of this safety 

net.  Nascent deposit-insurance systems plan to do the same, and they must if a new source not just of 

taxpayer subsidy, but also of moral hazard, is to be prevented. 

But, if discount-window access is generally provided on known terms and deposit-insurance coverage is 

soon to be provided in similar fashion, what of the remaining backstop:  solvency support akin to TARP 

and all the other capital infusions governments have provided throughout the crisis.  Here lies the great 



divide – Dodd-Frank dooms TBTF, but the EU is, as I said, enshrining it.   Other nations have yet even to 

address it because it’s so fundamental a premise of banking that to mention withdrawing government 

backstops is to blaspheme.  Over time, the EU may retract its effective guarantee and other nations 

could do the same if pending global resolution standards issued by the Financial Stability Board are 

implemented in full.  But it’s still a totally open question if this will occur and I think it will be very hard 

to retract the safety net spread so securely beneath most large banks.   

This isn’t because other nations love TBTF.  Rather, it’s the result of history that has created banking 

systems comprised of a very few very large banks that are national champions, if not direct arms of their 

home-country governments.  This tradition of “state capitalism” is the modus vivendi in most large 

banking centers and, where it isn’t, it’s only because, as in China, even the “private” banks are 

effectively state-owned. 

This is basic – if a bank or other financial firm is backed by taxpayers, it should be regulated as such; if it 

isn’t and is instead allowed to fail, then the regulatory framework should be wholly different.  Its goals 

are then not to protect the taxpayer through top-to-bottom regulation except in the limited arenas of 

central-bank liquidity and deposit insurance, but rather to protect the innocent – i.e., hapless consumers 

– and punish the guilty – for example, lazy boards and duplicitous management.  The penalty charges for 

being TBTF like the global capital surcharge are not necessary and, in fact, are perverse policies that lead 

markets to anticipate TBTF even when, as under Dodd-Frank, it cannot come. 

 

Greek Class 

 

The Eurozone is of course still struggling with the Greek financial crisis and the redefined financial 

system it has wrought.  But, even though the crisis continues, it has one clear lesson:  cross-border, 

supra-national standards only work if underlying differences aren’t papered over in the name of a 

broader order.  To encourage the worthy goals of the Eurozone, the fact that Greece faked its budget – 

widely known – or that its tax-collection system had a few lapses – a source of mirth across Greece – 

were ignored in favor of fictitious financial results.  Compounding the Greek drama were similarly 

imaginative assessments of several other Eurozone nations.  When cracks began to open, the Eurozone 

again tried to paper them over, this time through a “stress test” for EU banks that looked the other way 

at any sign of trouble in the sovereign market. 

What would have happened if Greece had not been allowed to join the Eurozone until it cleaned up its 

act?  The zone would have taken longer to construct and the hopes spawned by it might have been 

lower, but more realistic.  An over-ambitious cross-border regime here created a downward spiral of 

ever more dubious fiscal policy covered up by an ever larger implicit guarantee from an ill-governed 

cross-border central bank.   

 



Extrapolate this to other nations which say they comport with global standards only to go their own 

way.  Some do so by dutifully signing global agreements and, then, doing nothing to honor any of their 

commitments.  Others – the United States among them – sign the agreements with the best of 

intentions, but then realize how ill-suited many of the specifics are to unique statutory requirements 

and financial-market conditions.  This complicates or even blocks U.S. implementation of global accords, 

further undermining their credibility and giving recalcitrant nations a rationale for also going their own 

way. 

Can another Basel campfire get everyone singing the same song?  I doubt it.  Fundamentals in each 

national financial system and immutable U.S. law are at sharp variance with the premises of much in the 

post-crisis rulebook.  Better, I think, to acknowledge this now, use global bodies to guide regulation and, 

where possible, govern cross-border sources of systemic risk.   Global agencies should set standards and, 

when these are violated, call them as such.  But, trying to get global agencies not just to set high-minded 

principles, but also to enforce them is as fruitless in banking as it’s sadly proved in arms proliferation, 

human rights and other even more important arenas.   

The hope for better is right, but faith in it is, I fear, distracting regulators from the most urgent task at 

hand:  finalizing a few clear, measurable standards for banks that then can be expanded to cover other 

financial institutions to ensure that both bankers and regulators are judged by best-practice principles 

meaningfully enforced in accord with home-country needs. 


